Court’s failure to grant continuance

plain error

The high court rules that a judge’s failure to grant defense counsel’s request for a
continuance in a murder trial was plain error requiring a new trial.

trial  judge’s  failure  to

grant defense counsel’s re-

quest for a continuance of

a double murder tal, ac-

companied by disparaging
remarks and an openly hosule arnirude
toward counsel, was plan error that,
I35 vears after the convicton, required
a new trial, said the Hlinois Supreme
Court. The case is People v Walker, No
105437, 2009 WL 133863 (Il Sup Ct
2009).

Background

Detendant Walker was charged wirch
rwo murders in June 1992, An assistant
public defender tor Cook County en-
tered an appearance for him. At a sta-
tus hearing on December 16, 1993, the
parties advised that they were ready to
ser a trial date. By agreement, the court
set the trial for January 20, 1994,

On that dare, defense counsel told
the court thar she had mistakenly put
the case on her calendar tor January 26
instead of January 20. She advised the
court that she had not been able to pre-
pare because she had been on trial that
week until the evening hours and was
not prepared for the defendant’s rial
thar day.

She requested a briet connmuance,
to which the state did nor objecr. The
judge responded that the case had been
set, that her lack of preparation was
“irrelevant,” that “[tlhere 1sn't a pri-
vate attorney in the business who hasn't
rried to pull something like this.™

The case proceeded to a bench trial.
Defense counsel wanved opening stare-
ment, did not cross-examine the state’s
first witness, and conducted only mini-
mal cross-examimation of the remaining
state wirnesses, one ot whom testified

concerning the defendant’s seven-page
handwritten inculpatory statement.

For defendant’s case in chief, counsel
presented only a briet stipulation thar
two police derectives would, it called,

testify that defendant had said that
the victim had accused him of stealing
some dope and thar he was afraid that
they would hurt him or his family. In
her closing argument, she asked that
defendant be found nor guilty of first-
degree murder because his mculpatory
statement showed that he and his fam-
ilv had been threatened by the vicrims.

The court immediately found defen-
dant guilty of both murders. exphicitly
stating that it was relying exclusively
on his inculpatory statement, which, ir
said, was not dispured.

Defense counsel did not file a mortion
for a new trial. The opinion retlects that
after sentencing, the defendant made a
series of unsuccessful pro se attempts to
appeal.

Ten years later, represented by new
counsel, the defendant filed a motion
for supervisory order, alleging that the
court’s admonishment  regarding  his
right to appeal was msufficient under
SCR 605(a) as it then read and that
the insufficiency prejudiced him in his
pro se attempts to preserve his appel-
late rights. The supreme court granted
detendant’s motion in early 2006, and
ordered thar he be permitted to appeal
his conviction.

Defendant did so, arguing thar the
trial court had abused its discretion
in denving his counsel’s request for a
continuance and thar he had received
ineffective assistance of counsel. In an
unpublished order under SCR 23, the
appellate court afhirmed.

An “immediat[e] and
reflexiv[e]” denial

Having allowed rthe detendant’s pe-
tition tor leave to appeal, the supreme
court decried the trial judge’s denial of
defense counsel’s continuance request.
“|Tlhe circuir court completely abdi-
cated its responsibility to conducr an
informed deliberation of defense coun-
sel’s motion and. instead, immediarely

and reflexively denied the continuance
request....”

The court further criticized the tri-
al judge’s “disparaging remarks™ and
“openly hostile attitude toward defense
counsel™ and used its opinion as an

opportunity to remind our bench and

bar thar at issue i a request for a con-

tinuance m a criminal trial s nor only a

circuit court’s discrenon as to whether to

grant that request, but also a defendant’s
consututional right to a fair, procedur-
ally sound trial.....

Id ar *8.

In ruling as the trial judge had, said
the high court, its “error was so serious
as to affect the fairness of defendant’s
trial and challenged the integrity of the
judicial process.”™ Id at *9. The defen-
dant had, therefore, established plain
error that required a new rtrial, the
court held.

Detense attorneys greeted the court’s
opinion with satsfaction. “Most judges
are human beings and will understand a
problem.” commented Du Page County
attorney Stephen Baker, Bur there are
a few judges who are not considerare,
just as there are some state’s atrornevs
and some defense attorneyvs who are in-
considerate to each other.”

St. Clair County lawver John O'Gara
agreed with Baker. Terming the trial
judge’s behavior in the Walker marrer
“unwarranted,” O’Gara said. "You
have to assume that counsel is an officer
of the court. Here, there was no reason
on the record to think that counsel was
Iving.™

But, O’Gara conunued, “The rten-
sion is that judges want to move their
dockets. A guy shouldn't have to sit in
the county jail forever and ever before
he gets his trial, and it's understandable
that victims and their tamilies are purt
out when a trial isn’t held as scheduled.
But a judge has to balance all of these
factors and can’t just pertunctorily say
‘no continuances.”” B
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